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Canadian Decolonization: The Path to Indigenous Recognition and Sovereignty
Sebastian Farkas

Abstract: How can Indigenous peoples acquire recognition and sovereignty within Canada? The heinous
treatment of Indigenous Canadians is well documented. Thankfully, Canada has progressed from this horrific
past. Whether it was Stephen Harper’s public apology in 2008, the establishment of the Truth and
Reconciliation Commission, or Justin Trudeau’s 2015 campaign promise of a “nation-to-nation” approach,
Canada has tried to repair past wrongs. However, this is not enough. By relying on decolonization theory,
this paper explains that Canada must change its process for adjudicating legal affairs if Indigenous peoples
are to have their rights respected, guaranteed, and upheld as sovereign peoples.
Bio: Sebastian Farkas graduated from Acadia University in 2020. At Acadia, he became intrigued about
Indigenous issues. From treaties to Indigenous consultation, Sebastian respects the complexity of Indigenous
life.
Keywords: decolonization, indigenous land claims, indigenous recognition and sovereignty, rights of
Indigenous Canadians

Canada is a country to which many people come seeking new opportunities and a better
life. Whether it is for themselves, their family, or some other reason, Canada is a nation of hope.
Yet, does this narrative ring true throughout Canadian society? Unfortunately, it does not, and
many Indigenous communities can explain why they do not believe that Canada is providing hope
for their people. The heinous treatment of Indigenous Canadians is well documented. Residential
schools were an egregious attempt to assimilate Indigenous peoples by forcing them to forget their
culture and adopt the British way of life. It was a systematic process that worked to indoctrinate
Indigenous communities by convincing them that their traditions were inferior and needed to be
forgotten. Thankfully, Canada has progressed and moved away from this horrific past by making
efforts to repair the Indigenous relationship. Certainly, there is no gesture or action Canada could
perform to make up for historical injustices, but there have been attempts. Whether it was Stephen
Harper delivering a public apology in 2008, the establishment of Canada’s Truth and
Reconciliation Commission, or Justin Trudeau’s 2015 campaign promise to establish a genuine
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“nation-to-nation” approach between the Federal government and Indigenous Canadians, Canada
has made an effort to repair past wrongs (Mainville 2016). Yet, progress has been minimal.
Indigenous Canadians continually struggle to be recognized as sovereigns, despite Canada’s
commitment to acknowledge such. The question still remains: how can Indigenous communities
acquire recognition and the claim to sovereignty they desire within Canadian society?
The Constitution Act of 1982 includes Section 35 which recognizes and affirms Indigenous
rights in Canada (Samson 2016, 88). Yet, time and time again, Canada has failed to adhere to the
very laws created to protect and improve Indigenous life. In May of 2018, the Auditor General of
Canada, Michael Ferguson, released a report detailing significant shortcomings in the
administration of Indigenous services (Scholey 2018). It articulated that Indigenous Services
Canada had not properly collected data, and in some cases, reported inaccurate data about the
well-being of Indigenous Canadians on reserves (Scholey 2018). The report illuminated largely
ineffective government investments in Indigenous services, as inappropriate data collection led to
inadequate program implementation and poor accessibility. For example, from 2012 to 2016, the
government spent $42 million on Indigenous post-secondary preparation programs (ibid.).
However, only 8% of those enrolled completed the program (ibid.). The Government of Canada
has said that it wants to help Indigenous Canadians, but its actions attest to a different sentiment.
This paper argues that if Indigenous Canadians are to be genuinely considered a sovereign
nation, endowed with constitutional rights inherent to their people as a unique civilization, a radical
transformation in how law is operationalized will need to happen. By relying on decolonization
theory, this paper explains that Canada must change its process for adjudicating legal affairs if
Indigenous peoples are to have their rights respected, guaranteed, and upheld. Specifically, this
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paper focuses on Indigenous land claims as a pivotal area where Canadian law must decolonize if
Canada is to genuinely uphold and preserve the rights of Indigenous Canadians.
Decolonization refers to the process of “reimagining” the status quo. This reimagination is
not confined to a singular event; it is an ongoing struggle (Hebert 2019, 569). The struggle for
decolonization is defined differently depending on the group in question. It is a highly
contextualized and contested exercise that has different meanings, depending on who you are and
where you reside (Hebert 2019, 569). As it relates to Indigenous communities, it refers to an
operation of affairs predicated on “revalorization, recognition, and the reestablishment of
Indigenous cultures” within society (Rice 2016, 223). Reestablishment is not only about asserting
the sacredness of Indigenous culture. Rather, and more importantly, reestablishment demands that
Indigenous culture be validated and immersed within societal values, norms, rules, and
institutional arrangements that govern society (Rice 2016, 223). On a macro-level, decolonization
requires the transformation of the Canadian-state’s image. This process demands far more than
merely “infusing” Indigenous values and principles within society (ibid.). It is a profound process
requiring the creation of a national Indigenous culture with new “political subjects and forms of
citizenship” (ibid.). Decolonization can be viewed as an unpractical or unattainable existence, but
there are tangible steps that can be taken to fulfill this societal configuration.
One of the most important elements necessary for decolonization is the attainment of selfdetermination. Self-determination is established when a group has the authority to assert its own
governance, specific allegiances, and national image of what it stands for (i.e., its unique culture).
In essence, self-determination is the ability of a group to control the decisions affecting its
collective. For Indigenous people, it is a vital element in fostering decolonization as it equips them
with a legitimate collective right to autonomy--the ability to choose and act as they desire
3
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(Stevenson 2013, 234). By asserting a right to self-determination, Indigenous peoples are
challenging the institutional context that shapes and constrains Indigenous participation. Sincere
self-determination for Indigenous people is the unfettered ability to choose on their own terms. It
questions the overwhelming authority in Canada by challenging its power. In a decolonized state,
Indigenous peoples are their own authority; they are endowed with legitimacy as a self-governing
people, equipped to handle their own affairs in a manner that suits their interests. Decolonization
is about fundamentally transforming our view towards Indigenous peoples by identifying them as
the solution, not the problem. Enshrining Indigenous people with a right to self-determination will
subsequently alter the operations of democracy, another crucial element to achieving
decolonization.
The functionality of democracy has been normalized, but such normalization will need to
be reconfigured if decolonization is fulfilled through the recognition of Indigeneity1 (UBC 2019).
The execution of decolonization will require traditional methods of democratic participation to be
altered. It will no longer be sufficient for elections and parties to constitute the only channels of
democratic participation (Rice 2016, 225). Such practices alienate citizens, as society is unable to
influence salient policy decisions that have direct and tangible effects on their lives. Dividing
citizens and their elected officials is not conducive to decolonization as it ignores the long and

1

The original definition of indigeneity was accepted in 1972 by the UN Working Group for Indigenous Peoples but
was considered too restrictive and was later amended to what followed in 1983. It stated:
“Indigenous populations are composed of the existing descendants of the peoples who inhabited the present territory
of a country wholly or partially at the time when persons of a different culture or ethnic origin arrived there from other
parts of the world, overcame them, by conquest, settlement or other means, reduced them to a non-dominant or colonial
condition; who today live more in conformity with their particular social, economic and cultural customs and traditions
than with the institutions of the country of which they now form part, under a state structure which incorporates mainly
national, social and cultural characteristics of other segments of the population which are predominant.”
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heralded history of Indigenous tradition that unities and engages community members through
“collective decision making” (Rice 2016, 225).
Not only does it ignore this history but, more importantly, traditional democratic channels
of participation sever Indigenous communities by failing to recognize their distinct rights
(Pasternak 2013, 68). The state will only recognize Indigenous rights when it serves its own
interests. In other words, when recognition does not undermine the jurisdiction of the state,
Indigenous rights are protected. This selectivity in recognition is not acceptable as genuine
fulfillment of Indigenous sovereignty is necessary in attaining decolonization. No longer can
Indigenous claims to sovereignty be “outside the bounds of reasonable recognition” as this is not
tolerable for decolonization (Pasternak 2013, 66). The “bounds” or “boundaries” imposed on
Indigenous peoples must be set by no other entity than Indigenous peoples themselves. Indigenous
peoples are the arbiters of fairness and justice, not the state. By fulfilling decolonization,
Indigenous peoples can use democracy as a tool to strengthen their communities by becoming
autonomous polities with powers equal to those exercised by the federal government and other
levels of government (Herbert 2019, 571). Instead of working against democracy, Indigenous
peoples can work with democracy to cement their “position of full statehood” (Herbert 2019, 571).
Contemporary democracy does not afford opportunities for Indigenous peoples to participate
meaningfully. Yet, through decolonization, democracy can begin to compliment Indigenous
peoples by honestly recognizing their self-determinacy, sovereignty, and nationhood as a special
civilization with unique rights. Reforming democracy to bestow Indigenous self-governance is the
first step towards decolonization (the first step is often the hardest, however) (Rutherford 2011,
75).
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While decolonization is politically motivated, it is also culturally motivated. Reimagination
not only concerns politics but differing perspectives that seek to view society in a different light.
That means questioning traditional norms and values associated with settler-colonialism, norms
and values that are often predicated on domination, exploitation, and the accumulation of resources
to further political power. The latter is the antithesis of decolonization which instead strives to
reaffirm the essence of Indigenous peoples which is realized on the land as it informs Indigenous
identity.
Everything known for Indigenous peoples can be found on the land since it represents their
traditions, values, cultures, and livelihoods (Rice 2016, 233). The state needs to recognize the
sacred relationship Indigenous peoples have with land as it defines their culture and demonstrates
their unique existence. In Red Skin, White Masks, Glen Coulthard makes it clear that the
recognition of Indigenous culture is separated “from any [plan] that might disrupt the further
accumulation of capital” (Coulthard 2014, 147). The state will recognize Indigenous traditions in
so far as it does not affect the state’s jurisdiction, and the ability to accumulate wealth in society
(Coulthard 2014, 148). This is problematic because it perpetuates settler-colonial culture that
justifies the “continued dispossession of [Indigenous] homelands” (Coulthard 2014, 165).
Inconsistent recognition distorts the reality of a legal system that works against Indigenous peoples
by failing to recognize Indigeneity. Indigeneity values land more than anything as it gives meaning
to Indigenous peoples (Simpson 2017, 177). Decolonization is about resisting these “illusions” of
progress and demanding a fundamental change in how society is governed. Unlearning things we
have learned, both culturally and politically, is needed if Indigenous peoples are to obtain the
recognition they desire.
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As alluded to earlier, the process of decolonization entails political reform via the alteration
of societal and institutional arrangements. The nexus of where both changes must occur is within
law. Canada has mismanaged legalities surrounding Indigenous peoples as the courts have failed
to recognize inherent rights guaranteed in previously signed treaties. Dr. Shiri Pasternak of
Ryerson University has written extensively on the courts failure to recognize Indigenous rights in
Canada. Pasternak has categorized the issue as the “Indian problem” because, by recognizing
Indigenous rights like land ownership, the state would surrender its jurisdiction. The state’s
governing authority would thereby be limited (Pasternak 2014, 186). This is terrifying for the state
because it restricts the state’s authoritative abilities, especially its ability to develop land for
economic gain (Pasternak 2014, 186). Instantiating an Indigenous right to land would set in motion
the recognition of a myriad of Indigenous rights that coalesce the formation of Indigenous
sovereignty: the ability for Indigenous peoples to establish their own political orders and make
decisions reflecting their needs, not the needs of the state (ibid., 186).
To sabotage this vision, however, the state continually ignores Indigenous rights, and
replaces recognition with compensation so that it is never constrained by Indigenous legalities.
Such has been the extent of cooperation by the state with Indigenous communities--the
replacement of the rule of law for financial settlements (keeping Indigenous communities quiet).
The state and industry leaders have welcomed the idea as unconstrained access to land keeps both
groups happy, while still portraying a positive public image regarding Indigenous relations.
However, if Indigenous peoples are to be recognized as sovereigns, Canada’s legal system cannot
tolerate the replacement of rights for monetary compensation.
To decolonize the law, the question arises: who and what has the authority to invoke
legislation that governs societal behaviour (Pasternak 2014, 146)? Decolonization requires
7
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challenging not only the current legal structure but, more significantly, questioning the state’s
authority to institute law(s) on land taken through colonial settlement (Pasternak 2014, 146).
Indigenous peoples were the first to reside on the land and have a connection that cannot be taken
for granted. As such, decolonizing law is predicated on recognition and repudiation (ibid., 146).
Recognizing the inherent right of Indigenous peoples to govern their territory is a way familiar to
them and their culture. On the other hand, refusing to accept the state’s influence as the overarching
jurisdiction of Indigenous peoples must be normative if the law is to decolonize. This response
helps to establish an environment of respect that dignifies the existence of Indigenous peoples by
validating who they are and for what they stand. Relying on both principles challenges the
prevailing legal framework and inaugurates the acknowledgement of vast forms of governance
practiced within Indigenous communities in Canada (ibid., 147). These communities must be
founded on the unique cultures, languages, and forms of belonging that make them distinct.
Furthermore, decolonizing law means disavowing the “doctrine of discovery,” along with
other racialized narratives emanating from systems predicated on coercion and domination (Rice
2016, 225). Those are systems that need to be abolished if the law is to be fully decolonized
(Pasternak 2014, 147). The present legal order needs to be revised because it does not distribute
jurisdiction appropriately. Alteration of jurisdictional boundaries is crucial for decolonization as it
provides the opportunity for Indigenous communities to become sovereigns. Jurisdiction is the
“power to speak the law” (Pasternak 2014, 148). When one has the power to speak law, one can
establish legal order--defining how the law is applied and to whom it applies (ibid., 148).
Ultimately, this is where tensions arise between the state and Indigenous communities, as Canada
presumes legal authority over lands inhabited by Indigenous peoples (ibid., 149). However,
Indigenous regimes of governance do not abide by the same “rules” as they only adhere to rules
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they set themselves, not those set by the state (ibid., 149). There is a plurality of legal systems
operating within Canada as Indigenous peoples follow rules that resonate with their communities,
not rules that govern greater society. This is a sensitive tension because the state refuses to
acknowledge such legal plurality by insisting that Indigenous communities define themselves in
accordance with parameters governing the majority of Canadian society (Scholtz 39, 2010). Yet,
this defeats the whole purpose of decolonizing law through genuine recognition since the state
cannot be the agent responsible for determining what Indigenous peoples ought to do. It is up to
Indigenous peoples to decide that for themselves as they have the authority as sovereigns (ideally).
Decolonizing the law would have tremendous implications for Canada’s land-claim
process with Indigenous communities. Land claims for Indigenous peoples have always been
difficult because, from the very beginning, Indigenous peoples had an understanding that they
agreed to give up certain rights with the expectation of retaining specific rights in return (Anderson,
Kayseas, Dana, & Hindle 2004, 638). It was understood by Indigenous peoples that signing treaties
with the colonial power would entitle both parties to the land as they would share its resources and
prosper together (Anderson, Kayseas, Dana, & Hindle 2004, 638). Yet, this was not the view of
the Crown as it believed that its only obligation was to uphold what was signed in the treaties-nothing more or less (ibid., 638). These different understandings have culminated in the repeated
struggles faced by Canada’s Indigenous land-claim process.
However, it does not have to remain this way if Canada is serious about decolonization.
By effectively decolonizing law, Indigenous peoples could finally realize what they believed to be
true when originally signing the first treaties. The recognition of such rights would allow
Indigenous peoples not only to make decisions that represent their interests, but grant them the
opportunity to work alongside the state (as well as other levels of government) to develop areas
9
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benefiting both parties (ibid., 636). This would instantiate the much-needed cooperation hitherto
missing between the two groups (ibid., 636).
It must be insisted that Indigenous peoples are not the problem but they can be the solution
if given the chance. The recognition and commitment to Indigenous land claims establishes a tool
for Indigenous peoples to overcome many challenges within their communities. The establishment
of safe drinking water, affordable housing, proper education, and other necessities can be assured
for Indigenous peoples if Canada is genuinely willing to support the right of Indigenous peoples
to cultivate their land as they see fit. Instead of working against one another, decolonizing the law
will open an avenue for “sustainable, successful economic development” that addresses many of
the anxieties felt within Indigenous communities everyday (Samson 2016, 101). If Canada were
to commit truly to recognizing and upholding Indigenous sovereignty, solutions would be found
that would unite Indigenous Canadians with the rest of the country. This can only be achieved if
Canada prioritizes decolonizing law and reorients Indigenous land claims by focusing on what
matters to Indigenous peoples. On the other hand, nothing will happen if Canada continues to deny
that the current legal system is flawed and question whether change is necessary.
Ken Coates, an historian at the University of Saskatchewan who studies treaties and
consults many Indigenous groups involved in land claims, was quoted in a NY Times piece that
“the process of negotiating land claims should be an absolute pillar of reconciliation” (Austen
2017, NY Times). As stated earlier, land is everything for Indigenous peoples as it defines their
existence as a unique civilization. The claim to land is a battle Indigenous peoples have been
combating since Confederation. In 1867, the British North American Act (BNA Act), Section
91(24), specified the devolvement of “exclusive legal authority” over Indigenous land to the
Federal government (Hebert 2019, 571). Shortly after, in 1876, the Indian Act was passed which
10
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not only extended the Federal government‘s jurisdiction over Indigenous peoples but allowed the
government to define who could acquire status as an “Indian” (Hebert 2019, 571). Ever since,
Indigenous peoples have had the “odds stacked against them” as they have always been viewed as
an impediment to society (Pasternak 2015, 179). Former Prime Minister, Pierre Trudeau, in 1969
published a highly contested White Paper that detailed why Indigenous peoples needed to be
relieved of their special status since it was “inconceivable” that one group of society could have
its own special set of rules while being immune to the rules governing the rest of society (ibid.,
573). Such sentiments have festered for Canada has never sought to address the “Indian problem”
as expressed through Indigenous land claims.
The current process of Indigenous land claims represents a means for the state to accelerate
the process of assimilation by exploiting vulnerabilities that pressure Indigenous communities to
negotiate under terms which eliminate their titles to land, land which is sacred to their people
because of its meaning (Pasternak, Collis, & Dafnos 2013, 66). In fact, there was no legitimate
route to file grievances for unsurrendered land until 1973 (Pasternak, Collis, & Dafnos 2013, 67).
The landmark case of Calder v British Columbia (1973) recognized Indigenous entitlements to
land as it was acknowledged that Indigenous peoples had (and have) an inherent right to it.
Jean Chrétien, the then Minister of Indigenous Affairs, subsequently established a policy that
would respect Indigenous peoples by forging a “lawful obligation to [Indigenous peoples]” (ibid.,
67). The policy was seen as a step in the right direction because it exemplified a willingness from
the state to recognize Indigenous concerns and guarantee Indigenous rights. However, after eight
years, it was evident the policy was failing as only 12 of 250 claims were settled (ibid., 67). Since
then, there have been minimal attempts to improve the process as it is obvious that the state is not
concerned with recognizing Indigenous claims to land (Knickerbocker & Nickel 2016, 71). Apart
11
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from the government creating a Specific Claims Tribunal in 2008, there has been no progress for
Indigenous land claims (Stevenson 2013, 225). According to the Union of British Columbia Indian
Chiefs (UBCIC), the government has “abandoned all pretence of working to achieve negotiated
settlements” (Pasternak, Collis, & Dafnos 2013, 69). The federal government has come to terms
with trying to “make up for the past” as it has decided that financial compensation is the only
practical way to resolve such claims (Scholtz 2017, 56). Canada’s approach to Indigenous land
claims is predicated on economic efficiency since Canada would sooner pay off Indigenous
peoples because it preserves its interests and protects its pervasive jurisdiction and authority
(Pasternak, Collis, & Dafnos 2013, 70). Indigenous land claims are flawed because of the simple,
yet obvious, reality that Canada would rather exploit the poverty, desperation, and economic
realities of Indigenous communities by offering settlements in exchange for their silence
(Pasternak, Collis, & Dafnos 2013, 71). This, unfortunately, is the current state of affairs and
undeniable once the flaws of Canada’s legal system have been ascertained and acknowledged.
If this is true, why has this behaviour been enabled? Other than the state, in conjunction
with the government, not wanting to relinquish authority, society has remained oblivious to the
colonial history of Canada (Grimwood, Stinson & King 2019, 1). One of the main reasons for this
is because Canadian liberal democracy, and those beholden to it, praise actions which contribute
to Indigenous reconciliation when, in fact, such actions simply perpetuate existing injustices within
the underlying societal framework (Simpson 2017, 53). Indigenous land acknowledgments on the
bottom of university syllabi and ceremonial statutes commemorating Indigenous activists do
nothing to dismantle a system predicated on the coercive history of colonialism (Coulthard 2013,
106). For example, former Prime Minister Stephen Harper delivered a televised apology to
Indigenous peoples in which he conveyed deep regret and remorse for the way Indigenous
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communities were treated during the residential school era (Coulthard 2013, 108). Less than a year
later, however, Harper was asked at an international meeting if Canada had a history of colonialism
and he replied, “No” (ibid., 106). This lack of awareness of the history of Canada, a history with a
long tradition of colonialism (violent dispossession of Indigenous land), reflects the disingenuous
nature of reconciliation efforts in Canada. Reconciliation programs merely serve to appease the
public (“surface” considerations), rather than making the necessary structural changes that would
give Indigenous communities what they demand, i.e., the recognition and acknowledgement of
sovereignty as an independent self-governing nation. Canada has a colonial past and this reality
can only be comprehended if those who represent Canada are willing to admit the true history of
the nation (Coburn 2016, 286).
Canada’s relationship with Indigenous peoples is broken and the land-claim process
demonstrates the fragility of that relationship. The ineptitude of this process frustrates Indigenous
communities as what they desire is simple--the ability to govern their lands how they please, but
the process of getting there seems impossible. Despite the seeming impossibility of rectifying
Indigenous claims to land, Indigenous peoples continue resisting as that is their only option
(Coburn 2016, 296). Indigenous resistance is about disrupting colonial logics, discourses,
relationships, institutions, and systems that revolve around exploiting those weakness (ibid., 296).
Systems like the sequence of procedures involved in the current Indigenous land-claim process
serve only to benefit those already with opportunity, not those who truly need opportunity. If
Indigenous peoples are to get the recognition and sovereignty they desire, the land-claim system
must change. Denying Indigenous peoples their land claims inhibits their ability to disenfranchise
from the colonial state and stymies any attempt at decolonization.
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Canada has severely mismanaged Indigenous issues, for the difficulties which have plagued
Indigenous peoples for centuries still remain today (Pasternak 2015, 327). As a country, Canada
has a choice to make: either continue mistreating Indigenous peoples by exploiting their
vulnerabilities and suspending their rights or finally recognizing Indigenous peoples as the
sovereign, autonomous, and unique civilization they are. This is not an easy choice, If it were, the
choice would already have been made. It is misleading to Indigenous communities to claim that
Canada is committed to a “nation-to-nation” approach when the law itself does not permit such a
position. The government, the state, and political representatives can make all the gestures they
want, but until the law is changed and courts establish Indigenous recognition and sovereignty,
nothing will change. Colonialism is a violent practice that sabotages human dignity by
dehumanizing society through labelling others as “less than” and “worthless” (Binda & Calliou
2001, 11). Notions of domination, exploitation, and coercion have come to underpin Canadian
society as the state is unwilling to let go of the colonial past. This is a past that privileges the few
by undermining the many, which is the essence of colonial logic (Rutherford 2011, 63).
If Canada is serious about recognizing Indigenous peoples and preserving their rights as a
sovereign nation, it must engage in true decolonization by reimagining the colonial system and
“unlearning” the logic of colonialism. Decolonization is not a single robust event in-time that is
quantifiable. Rather, it is an evolution of systematically breaking down colonial barriers that have
plagued society and “reimagining” new possibilities that personify the beauty of individual and
communal liberation.
For Indigenous peoples, decolonization would allow them to be one with their land as there
would be no entity or individual dictating their actions. Indigenous peoples could govern in the
way they see fit and would be bound only to the rules they establish as a collective, not the rules
14

CJPP, Volume 7, 2021

Canadian Decolonization: The Path to Indigenous Recognition and Sovereignty

Sebastian Farkas

established by others. This can only happen if Canada decolonizes law, for Indigenous selfgovernance will only be validated if recognized legitimately by a court of law. Failure to do so
will render Indigenous efforts of resistance and the demand for decolonization futile. Fundamental
change is needed for Indigenous peoples to realize the life to which they aspire. Canada has a
chance to change its relationship with Indigenous communities. The question is, will it take that
chance? If Indigenous peoples are to become a sovereign nation, an affirmative response is the
only way forward.
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